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Welcome to the
January 2019 edition of
Employment Matters,
Capital GES’s quarterly
report discussing
employment issues all
over the world.
If the past two years are any guide, we should expect
2019 to be full of change in the employment sector.
Governments, companies, and individuals are seeking
new ways to benefit from the flexibility afforded by today’s
technology, which raises endless questions around how
to engage with a very different and more distributed
workforce. To what extent does a ride-sharing platform
have a social responsibility towards the drivers that fuel
its service? At what point should a long-term gig worker
gain employment rights with the client company? Should
there be a middle ground where there is more security for
the worker without going all the way to full employment?
The employment landscape evolves as our society
grapples with these fundamental questions, and we will
see the ripples for many years to come. For companies
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the challenge will be to stay abreast of the changes that
will affect them, and to ensure that they are aware of the
risk that they carry in various jurisdictions.
To help keep you ahead of the market, in this issue we
have reviewed how holiday entitlement regulations vary
across Europe, South Africa and Latin America, looked
at a useful case study involving a termination in Sweden,
and created a brief guide to basic employment rights in
the Netherlands.
We hope that these, along with our regular gig economy
and employment updates, will prove to be useful, and we
are glad to answer any questions at
news@capital-ges.com
I wish you a happy and successful year in 2019!

Matt Walters
Chief Operating Officer
matt.walters@capital-ges.com
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GIG ECONOMY UPDATES

In 2018, there were many prominent court rulings
surrounding employment status in the Gig Economy.
Many of these high-profile cases, featuring Uber, Addison
Lee and Pimlico Plumbers confirmed that the people
working in the gig economy were wrongly classed as selfemployed contactors not workers. Towards the end of the
year, judgements for Addison Lee, Deliveroo and Uber
were given, and it is expected some of these judgements
will have serious implications for the Gig Economy.

ADDISON LEE
In 2018, Addison Lee lost both of their appeals regarding
employment status for their private hire drivers and
couriers. The first appeal they lost involved their couriers.
In May, the Employment Appeal Tribunal (EAT) in London
upheld a previous ruling by the Employment Tribunal (ET)
that an Addison Lee courier, Mr Gascoigne was a worker
therefore entitled to holiday pay.
The second appeal that Addison Lee lost in 2018 involved
their private hire drivers. In this case, three drivers who
worked for Addison Lee brought a case to the ET in 2017.
On November 14th 2018, the EAT in London upheld this
previous ruling that the Addison Lee private hire drivers
were workers not self-employed and entitled to receive
minimum wage and holiday pay. The EAT confirmed that
while the contract between the drivers and Addison Lee
stated the driver was an independent contractor and that
there was no obligation to provide or do any work, the
drivers were required to log on and accept the jobs they
were sent in order to make up the hours.
It is thought that this new ruling could affect thousands of
Addison Lee drivers.
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DELIVEROO
Last month, Deliveroo riders lost their appeal to gain
collective bargaining. Earlier in the year, the High court
gave the Independent Workers of Great Britain (IWGB)
permission to perform a full judicial review of a previous
decision made by the Central Arbitration Committee
(CAC) in November 2017. The IWGB was seeking to
represent the Deliveroo riders for union recognition and
stated this affected the human rights of Deliveroo riders.
The High Court dismissed the judicial review challenge
and confirmed that the Deliveroo riders were not entitled
to collective bargaining. The IWGB has already said it
plans to appeal the ruling.

UBER
Towards the end of 2018, the long-running case
concerning the employment status of Uber drivers was
heard by the Court of Appeal, the second-highest court
in London. Uber, the ride-hailing app, was attempting
to overturn the 2016 Employment Tribunal (ET) ruling.
Over the two-day ruling in October, Uber argued that both
tribunals misunderstood how Uber operates. Uber stated
that there is no contract between the drivers and Uber,
and the drivers could not by definition be considered a
worker under the Employment Rights Act (ERA). On 20th
December, The Court of Appeal ruled that Uber drivers
should be considered workers and therefore entitled to
minimum wage and holiday pay. The court upheld the
previous ET and EAT rulings. In 2016, the ET found that
the Uber drivers were workers and not self-employed
contractors who were entitled to minimum wage and
holiday pay. Uber appealed this decision taking the case
to the Employment Appeal Tribunal (EAT) who upheld the
previous ET decision in November 2017. It is expected
that Uber is likely to appeal to the Supreme Court.
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CALIFORNIA

WHAT IS UP NEXT?

In October 2018, The California Court of Appeal
confirmed during the case, Garcia v. Border
Transportation Group, LLP that the ABC test, the new
legal standard (adopted by the Supreme Court in April)
is limited and can only be used for certain claims. The
Court of Appeal also stated that the previous standard,
the Borello test (which has been used for over thirty
years) will still be used for non-wage and hour claims to
determine worker status. The court also clarified that
“the third-prong of the ABC test can only be satisfied
if the worker is actively engaged in an independent
business and not if the worker could have engaged in an
independent business or was permitted to engage in an
independent business.”

On December 21st, the UK government published its
Good Work Plan which details its vision for the future
UK labour market. The paper provides guidelines on
how to implement changes regarding employment
status and modern employment practices following
recommendations from the Taylor Review. Both Uber
and Addison Lee are expected to appeal the decision
that their drivers are workers, and the IWGB is expected
to appeal the judicial review dismissal on behalf of the
Deliveroo riders by the High Court. In 2019, we should
hear another employment case from the Gig Economy
when an employment tribunal claim by the former UK
Cycling team member Jess Varnish will begin.

EMPLOYMENT MATTERS

JANUARY 2019

7

2-MINUTE
PRIMER:
NETHERLANDS

EMPLOYMENT MATTERS

JANUARY 2019

8

2-MINUTE PRIMER: NETHERLANDS
FIXED-TERM CONTRACT

PATERNITY LEAVE

Fixed-term contracts may be extended up to three times
without exceeding a total maximum period of 24 months.
The use of a fixed-term contract may require justification.

Employees are entitled to a minimum leave of two days at
full pay paid by the employer and an additional three days
of unpaid leave.

PROBATION PERIODS
The maximum probation period for open-ended contracts
is two months. Fixed-term contracts which last 6 months
or less cannot include probationary periods; otherwise, a
maximum probationary period of one month is allowed.

STATUTORY PAID HOLIDAY
Statutory paid holiday entitlement is:
●● 24 days per year working 6 days per week
●● 20 days per year working 5 days per week
Holiday Pay Bonus - This bonus is an additional payment
to salary. Holiday pay bonus is 8% of the employee’s
gross annual salary and it is paid out in May or June
each year. It is possible for an employer to agree on
an additional monthly payment of holiday allowances.
Collective agreements often provide more favourable
terms.

PARENTAL LEAVE
MATERNITY LEAVE
Minimum maternity leave in Netherlands is 16 weeks.
Births

Pre-Natal Leave Post-Natal Leave

Single

4-6 weeks*

10 weeks

Employees are entitled to four to six weeks leave to be
taken before the birth and 10 weeks after the birth, paid
by the employer. Employers can apply for a maternity
allowance to the Employee Insurance Agency (UVW).
Maternity allowance is 100% of daily wage.
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Births

Paternity Leave

Single

5 business days

During maternity and paternity, the employer pays the
full salary and a maximum daily wage of €207 (2018) is
reimbursed by the Employee insurance agency (UVW).

PARENTAL LEAVE
Parental leave is available to employees in Netherlands.
Employees who have worked for the employer for more
than one year are entitled to take unpaid parental leave
until each child’s 8th birthday. The amount of leave
available is calculated as 26 times the weekly working
time.

TERMINATION RULES
Employers need approval from the authorities to
terminate employees. The UVW (administrative body) or
the sub-district court will assess the requirements for the
dismissal to authorize or reject the termination.
A negotiated agreement with the employee is possible
provided the parties negotiate the terms and
conditions in a settlement agreement. The employee has
a two-week period to reconsider their consent or approval
to the settlement agreement. An employment agreement
can also be terminated with immediate effect during a trial
period. The reason must not be discriminatory.

TERMINATION COSTS
Termination costs are a minimum of one month and a
maximum of 6 months’ salary depending on seniority.
All employees who have worked for at least 24 months
will be entitled to a transitional remuneration upon
termination. The maximum transitional remuneration
amount will be EUR 79,000, or where an employee
earns over EUR 79,000 per annum, a maximum of one
year’s salary. Untaken vacation must be compensated by
payment in lieu.
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GLOBAL HOLIDAY ENTITLEMENTS

Paid holiday entitlement is defined by the International
Labour Organization (ILO) as ‘the annual period during
which workers take time away from their work while
continuing to receive an income and to be entitled to
social protection.’ By law, workers are entitled to take a
specified number of working days or weeks of leave per
year, which allows them an opportunity for extended rest
and relaxation from their workplace.

THE IMPORTANCE OF HOLIDAY
LEAVE
Taking time off work is essential for workers to not
only recharge their batteries and maintain personal
relationships, but also to decrease work-related stress
and fatigue. Studies show that employees who take
their full entitlement are happier, more productive, more
focused and less likely to take sick days. However,
in today’s busy work environment where targets and
expectations are increasing, fewer workers are taking
their allocated holiday entitlement which is leading to
undue stress, dissatisfaction and in many cases extended
sick leave as a result. Statistics suggest across the board
four in 10 people don’t take their full entitlement each
annual period. In an effort to combat the deterioration of
workers mental health and the resulting loss of revenue
for companies, holiday leave is regulated by countries
and associations to help improve the worker’s work-life
balance.

HOLIDAY LEAVE ACROSS THE
WORLD?

paternity, parental leave, carer’s leave, etc.), holiday
leave entitlement varies across the world. While the
ILO recommends the minimum of three weeks paid
holiday entitlement, each country has their own different
legislations and different holiday entitlements. For
example, as per the EU Working Time Directive (2003) all
European countries have a minimum of 4 weeks’ holiday
leave, whereas in South Africa, the minimum holiday
leave is 15 days. In Latin America, there is no minimum
holiday leave period across the region and holiday
leave varies greatly in each country. In Brazil, holiday
entitlement is 30 days yet in Argentina workers only
receive 14 days holiday leave per year.

HOW EMPLOYERS NEED TO
OVERCOME THIS
It is important for employers to know that not only does
each region have different regulations but also no two
countries in that region are the same. Many factors
need to be considered when calculating holiday leave
entitlements including, the region, the country, the
seniority of the worker, the numbers of days worked and
the length of the worker’s employment. It’s also important
to consider that some countries grant workers extra leave
days depending on when their public holiday falls.
In the following sections, we have outlined information
and graphs on the statutory minimum holiday
requirement for Europe, South Africa and Latin America
which includes information on public holidays, holiday
pay bonuses as well as other aspects that need to
be considered when thinking about holiday leave
entitlement.

Similar to other forms of leave (sick leave, maternity,
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GLOBAL HOLIDAY ENTITLEMENTS

EUROPE
For member states in the European Union (EU) and other
European countries (Norway, Iceland and Switzerland),
employers follow the European legislation Working Time
Directive (2003). This directive sets the maximum weekly
working hours and minimum periods of rest and minimum
annual paid leave to all workers in the European Union.
As with all other Directives, the Working Time Directive is
transposed by each country into their own legislation and
varies depending on each country’s own social, economic
and cultural circumstances. Holiday leave entitlement
varies in each European country due to different factors
such as number of workdays per week, length of
employment and seniority of worker.
In the below graph, we have outlined the statutory
minimum holiday requirement for Europe and South
Africa. We have used for the following criteria:
●● 5-day work week
●● First year of employment
●● Under 10 years of seniority
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*In the UK public holidays are included in the statutory minimum.
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GLOBAL HOLIDAY ENTITLEMENTS

The EU Working Time Directive (2003) states that all
European countries have a minimum of 4 weeks’ holiday
leave. However, some countries grant their workers
above the minimum holiday leave entitlement ranging
from 25 days in Austria, Denmark, France and Sweden to
28 days in the UK. In South Africa, the minimum holiday
leave is 15 days as per the recommendation of the ILO.

PUBLIC HOLIDAYS
Public holidays vary in Europe and as such we have not
included them in the graph. Public holidays in Europe
are mandatory and are added on top of the annual
holiday entitlement. Each country has its own number
of public holidays, which can vary from region to region
as well as year to year. In some countries, if the public
holiday falls on a weekend the following Monday is given
to compensate. For example, in Ireland their national
holiday, St Patrick’s Day falls on 17th March each year or
in Belgium their national day is on the 21st July.
In addition to holiday leave entitlement, in some country’s
employers must pay a holiday pay bonus as well as
accruing for holiday.

1. Holiday Pay Bonus
In some countries, holiday pay bonus is mandatory
and is paid out once a year in addition to the worker’s
salary. The amount of the holiday pay bonus varies in

EMPLOYMENT MATTERS

each country. For example, in Belgium the holiday pay
bonus consists of a single paid instalment that is equal
to a full day’s remuneration, which is paid when the
holiday is taken as well as a double pay which is equal to
approximately one month’s salary and is paid in May or
June every year.
In other countries such as Denmark, Norway, Sweden
and the Netherlands, the holiday pay bonus is a
percentage of the gross salary and is paid in May or
June. The percentage, however, vary drastically from
country to country. In Denmark, it is an allowance of 1
% of the gross salary, however in Norway it consists of
12% of the previous year’s overall income. Sweden has
the lowest percentage with 0.43 % of the average wages
whereas the Netherlands have in principle 8% of the
employee’s gross annual salary.

2. Accruing for Holiday
Accruing for holiday is common in some European
countries. For example, In the Nordics, holiday is accrued
in the first year of worker’s employment. In other words,
during the workers first year of employment, the holiday
they take is unpaid which therefore means holiday taken
in the first year is unpaid. Given the fact this holiday is
accrued, when the worker leaves, regardless whether
he gave in his notice or was terminated, he received
payment of his holiday amount from the first year.
Effectively this means that it is only really during your
very first year of employment, that you receive unpaid
holidays.
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LATIN AMERICA

HOLIDAY PAY BONUS

Holiday entitlement in Latin America varies widely from
country to country and depends on many factors such as
number of days worked per week, seniority and number
of years of employment.

In most of these countries, there is no holiday pay
bonus, however in Mexico and Brazil, a holiday bonus
is mandatory and paid out according to the country’s
legislations. In Brazil, this bonus corresponds to 1/3 of the
regular monthly salary, and payment must be made two
days prior to the holiday start date. In Mexico, the holiday
bonus corresponds to 25% of the regular salary, and it
must be paid at the employee’s vacation anniversary,
whether the employee takes the vacation or not.

In the graph below, we have outlined the statutory
minimum holiday requirement for Latin American
countries. We have used for the following criteria:
●● 5-day work week
●● First year of employment

1.

Statutory holiday entitlement
PER
MEX
COL
CHI
BRA
ARG
0

5

10

15

20

25

30

As shown on the above graph, holiday leave can vary
from 6 days to 30 days depending on the country. Mexico
provides the least amount of holiday with a statutory
amount of only 6 days after the first year of employment.
Peru and Brazil are the most generous with a statutory
holiday entitlement of 30 days. The two other countries,
Colombia and Chile grant the recommended ILO holiday
entitlement leave of three weeks.

PUBLIC HOLIDAYS
Public holidays in Latin America function similarly to
Europe and are on top of the holiday entitlement. Each
country has its own number of public holidays that may
vary depending on the cities, states and regions. In
some countries, if a public holiday falls on a Tuesday, for
example, there is the possibility of what is called a bridge
day. A bridge day is an additional day off, in this case a
Monday, which falls before a public holiday. Bridge days
are either Monday or Friday and enables to fulfil the gap
between the public holiday and the weekend. This day
can also be considered as a holiday, depending on the
country.
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Accruing for Holiday

In five out of the six countries, workers can take
proportional holidays accrued after 6 months (one
year for Brazil) of employment, however, if a worker
takes holiday before this period the days taken off are
considered as Paid Time Off (P.T.O). In other words,
these days will not count for the statutory holiday
entitlement. When a worker’s contract ends, regardless
of whether he resigns or is terminated, he must receive
the corresponding proportional payment for the accrued
untaken holiday.

CONCLUSION
As you will see from this article, holiday leave
entitlements vary dramatically across the world. No two
countries are the same and depending on the region, a
worker can be granted between one week to four weeks
holiday leave annually. Every country has its own rules
and regulations regarding the length of leave, accruals
and whether public holidays are included which can make
calculating a worker’s statutory holiday entitlement a
difficult job for international employers.
If a business is looking to hire staff in countries where
they don’t have a presence and ensure they properly
calculate the holiday entitlement of their workers, an
Employer of Record (EOR) solution may be the answer.
By using an EOR provider, businesses can leave the
in-country experts to organise and provide the correct
statutory holiday leave entitlements for their workers.
Furthermore, an EOR provider stays up-to-date on the
legislation changes surrounding statutory holiday leave
entitlement, letting companies continue to work on core
business matters instead.
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I CAN’T RECOMMEND ANY FIRM
MORE HIGHLY. THE ENTIRE CAPITAL
GES TEAM IS TRULY FANTASTIC TO
WORK WITH. THEY ARE RESPONSIVE
AND VERY GOOD WITH THE
EMPLOYEES. WE WORK WITH MORE
THAN 15 PARTNERS GLOBALLY AND
CAPITAL GES IS CONSISTENTLY
GIVEN AN “A” RATING BY MY TEAM.
THEY’RE INCREDIBLY RESPONSIVE
AND VERY ATTENTIVE TO DETAIL.
- US-based international employment outsourcing firm
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TALK TO MICHAEL
MJOHNSON@CAPITAL-GES.COM

ASK AN
EXPERT:
MICHAEL JOHNSON
BIO
Michael joined Capital Ges in March 2017 as VP of
Business Development. Michael is one of Capital’s
employees that works remotely and is based out of
Raleigh, North Carolina. Before joining Capital, Michael
spent over ten years working for the two largest
Professional Employer Organizations in the US. His
previous roles have been in the world in sales and
sales leadership and prior to joining the PEO industry,
Michael also owned his own company and managed the
operations and sales for another. This varied experience
has helped Michael understand the challenges and
rewards of being a business owner and employer.

EMPLOYMENT MATTERS

Q: DESCRIBE YOUR ROLE AND HOW
IT HAS EVOLVED?
My role is to strategically grow the US market by
implementing and executing sales initiatives, developing
key partnerships, and working closely with marketing and
executive leadership to grow Capital’s brand in the US.
Fundamentally, my role has stayed the same, but the
initiatives to achieve our goals have evolved to ensure we
are staying in front of local, regional and global trends.

Q: MOST CHALLENGING PART OF
YOUR JOB?
The most challenging part of my job is helping US-based
companies understand that being an employer in the
US is vastly different than being an employer in other
countries. Sometimes companies I talk with, assume they
can use a US offer letter when hiring employees in other
countries, terminate at will, and/or just hire someone and
figure the details out later. These misconceptions, along
with many others, can be extremely costly, but are easily
avoidable.
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ASK AN EXPERT:
MICHAEL JOHNSON

Q: WHAT PART OF THE JOB GIVES
YOU THE MOST SATISFACTION?
Global expansion is not a quick, easy, or inexpensive
decision. It is usually a decision by committee approach
that can take months to finalise. Anytime I can help a
company achieve a major milestone like expanding their
footprint into a foreign country under budget and ahead of
schedule is easily the best part of my job.
Internally, it’s the people I work with, and the culture
that is fostered by Capital’s executive leadership. In my
25-year career, I have never worked for a company that
cares more about its employees.

Q: HOW DO YOU MANAGE
CLIENT’S EXPECTATIONS AND
CLIENT RELATIONSHIPS?
I try to understand the goals of our clients and why
they are expanding into a foreign country. This process
usually starts with an executive and expands to include
others involved in expansion plans. Once companies
agree to move forward with Capital, they are engaged
by our dedicated service teams to support current and
future needs. This allows Capital to be a true partner and
provide expert guidance aligned with our clients’ ongoing
needs.
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Q: WHAT DO YOU THINK WILL
CHANGE FUNDAMENTALLY IN THE
NEXT 12 MONTHS?
Companies are increasingly moving toward a flexible and
agile business strategy to help them quickly predict and/
or react to changing economic conditions, legislation,
client needs, and new market opportunities. At the heart
of this shift in strategy are the evolution and integration
of technology. I believe this will continue to dominate how
businesses operate in 2019.

Q: WHAT IS ONE PIECE OF ADVICE
YOU WOULD GIVE A COMPANY
CONSIDERING FOREIGN
EXPANSION?
Don’t do it alone. Find a partner with direct knowledge of
the country you are considering, to guide you through the
complexities of foreign employment. Ultimately, this will
save you time and money, create a better environment for
foreign workers, reduce risk, and increase your chances
for success.
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MAKING EMPLOYMENT EASY: HOW TO
TERMINATE A WORKER IN SWEDEN

CLIENT: US HEADQUARTERED
BIOTECHNOLOGY COMPANY
REGION: SWEDEN
CHALLENGE
A major Biotechnology company, headquartered in the
US, has partnered with Capital GES since 2016 for
the employment of several of their key workers across
Europe. At the end of last year, they contacted Capital
GES with a tricky situation; one of their more senior
workers (within their sales function) was consistently
underperforming and they wanted to terminate his
employment contract.
With the worker being an employee of Capital GES (via
an Employer of Record solution) it was key that the client
did not act alone and terminate without our guidance
and support – this could lead to all sorts of fines and
penalties. We therefore discussed with the client how the
termination process in Sweden worked and the different
steps that must be followed.

SOLUTION
Terminations are notoriously complex in Sweden as
most workers sign up to a union (governed by specific
collective bargaining agreements) when they start their
employment. This results in extra steps and rules that
must be followed to avoid any unwanted penalties and
fines for the end client.
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To start the termination process the worker must be first
sent a pre-notice: this is a written document informing
the worker that an employment termination is being
considered, and that a termination notice would be sent
in 14 days’ time. The reason for the pre-notice is to ask
whether the worker is part of a union: note that this letter
does not stipulate the reasons of the termination.
Once the worker confirmed they were a member of a
union, we contacted that union to inform them of the
worker’s termination. As part of the process, we explained
the reasons behind this decision and when we intended
to serve notice. In this case the union didn’t agree
with the termination rationale and requested additional
compensation for the individual – this meant we had
to enter into a formal negotiation process. Only once a
settlement was agreed between both parties (which took
several weeks) were we able to terminate the worker’s
employment contract without recourse.

RESULTS
After the worker was issued with their contractually
agreed 30 days’ notice, an additional severance payment
which was agreed by the worker’s union was given to the
worker. The union also stipulated that we had to include
on top of the severance package all accrued and untaken
holiday.
By using Capital’s EOR solution the client was able to
terminate the worker in Sweden without the stress and
hassle of having to understand the in-country laws and
navigate around the different aspects of negotiation.
The client was very happy with this outcome, and
they continue to operate in Sweden successfully and
profitably.
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BELGIUM
NEW VOLUNTARY OCCUPATIONAL
PENSION OPPORTUNITIES FOR
EMPLOYEES
On 31st October 2018, the Belgian government
announced the implementation of the new voluntary
occupational pension for employees (VOPE). From 2019,
employees will be able to set up their own occupational
pension when their employer doesn’t offer one. An
employee who wants to avail of this new rule can set up a
VOPE agreement with a pension provider of their choice,
and their employer will be requested to deduct the VOPE
contributions from the employee’s net salary and transfer
it to the pension provider. This new rule is expected to go
into force from the first quarter of 2019.

ITALY
NEW DURATION OF FIXED-TERM
EMPLOYMENT CONTRACTS
On 14th July 2018, the newly appointed Italian
government introduced a number of legislative changes,
including changes to Fixed-term contracts. The maximum
duration of fixed-term contracts, including extensions and
renewals, has been lowered to 24 months. (The previous
maximum length was 36 months.)
Contracts can be extended freely in the first 12 months,
after which contracts may only be extended provided
certain criteria are met:

●● the employer needs to temporarily replace employees
who are absent from work; or
●● the employer is fulfilling a temporary and objective
need that is unrelated to the ordinary activity of the
company; or
●● the employer has a need resulting from temporary,
significant and unpredictable peaks in ordinary
activity of business.
A maximum of four extensions are allowed in the
24-month period. If this limit is exceeded, the contract will
be turned into an open-ended contract, beginning with
the fifth extension. These new rules apply to all current
contracts.

NETHERLANDS
THE BALANCED LABOUR MARKET
ACT
The proposed Balanced Labour Market Act (Wet
arbeidsmarkt in balans (“WAB”)) is currently under
consultation. The purpose of the Act is to reform the
labour market and to improve the balance between
permanent and flexible contracts. This is expected to
come into force on 1st January 2020.

TRANSITION PAYMENT
Currently, employees are only eligible for a transition
payment when they are employed for two or more years
before employment is terminated. However, the new Act
proposes that an employee will be entitled to a transition
payment from the start of their employment contract.

Disclaimer
All of the information provided here and elsewhere in this bulletin is intended to provide general background information only, and should never replace the need for
considered legal advice. Capital GES and its related companies will not accept any liability for any actions taken as a result of the information contained in this bulletin.
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This right will also exist if the employment contract is
terminated during the probationary period. Furthermore,
each employee will accrue one-third gross monthly salary
per year of service over the entire employment contract.
In addition, the increased accrual from ten years onwards
will be abolished.

NEW GROUND FOR DISMISSAL
At present, an employee employed on the basis of an
indefinite employment agreement can only be terminated
if the employer can demonstrate that one of the dismissal
grounds (currently, there are eight statutory reasonable
grounds.) is entirely applicable. Under the new proposed
act, a new ground for dismissal will be added – the
combination ground. The new act proposes that dismissal
may follow if there is a combination of two or more
grounds. Under the new proposed act, the employer will
be able to terminate the employment contract if there is
a combination of two or more reasonable grounds for
dismissal. Furthermore, under the new act, the court
will be able to award an employee extra compensation
in addition to the transitional compensation. This extra
compensation cannot exceed fifty per cent of the
transitional compensation.

UNITED KINGDOM
During the Autumn 2018 Budget, the UK Government
announced that changes to the private sector off-payroll
working rules also known as IR35 will not come into effect

until April 2020 and would only then apply to large and
medium sized businesses. From April 2020, individuals
working through their own limited companies will no
longer be responsible for determining whether or not
IR35 applies. Instead, it will be the engaging company
(end client) to decide whether the individual would be
considered an employee for tax purposes. If so, the
engager will need to deduct PAYE and employee National
Insurance contributions (NICs) at source and pay
employer NICS. More discussion will take place in 2019
to prepare for April 2020.

EUROPEAN UNION
On 6th November 2018, The European Court of Justice
(ECJ) in Belgium handed down a judgement concerning
the circumstances in which the right to compensation in
lieu of annual leave on termination of employment may
be lost. The ECJ heard two cases that had been before
the German courts. These two German cases before
the ECJ featured employees who left their employment
with accrued untaken holiday leave. The German courts,
The Oberverwaltungsgericht Berlin-Brandenburg (Higher
Administrative Court of Berlin Brandenburg, Germany)
and the Bundesarbeitsgericht (Federal Labour Court,
Germany) were uncertain whether EU Law precludes
national legislation regarding the loss of paid leave not
taken and the right to compensation in lieu of untaken
annual leave on termination of employment. The ECJ
concluded that a worker cannot automatically lose his
acquired right to paid annual leave because he did not
apply for leave.

Disclaimer
All of the information provided here and elsewhere in this bulletin is intended to provide general background information only, and should never replace the need for
considered legal advice. Capital GES and its related companies will not accept any liability for any actions taken as a result of the information contained in this bulletin.
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GET IN TOUCH
For more information on how Capital GES can help your company expand in a safe and
compliant way, please contact our team of experts for more information.
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